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Via Fax (212) 805-7933
Honorable Andrew J. Peck, USMIJ
United States District Court
Southern District of New York
500 Pear] Street, Chambers

New York, NY 10007

Re: TeachersdAction et al v. Bloomberg et al, 08-cv-3548 (VM) (AJP)

Honorable Judge Peck: M E M O EN DORSED “W V

As the Court knows, [ am Plaintiffs’ counsel in this matter,

In accordance with Judge Marrero’s July 2, 2008 Order, Plaintiffs address this letter to Your
Honor 10 request the Court convene a Rule 16 Conference,

This request is based on events that occurred and that Plaintiffs discovered immediately before
the July 4™ Holiday weekend. Because of these events, Plaintiffs believe that a Rule 16
Conference might (i) expedite disposition of the action, (ii} discourage wasteful pretrial
activities, and (iii) facilitate settlement, Allow me to explain.

On July 3, 2008, Plaintiffs learned — through the media - that the Defendants New York City
Department of Education (*DOE"”) and United Federation of Teachers (“UFT™) entered into an
Agreement Chercinafter “7he July 2008 Agreemenr '/ related to The Temporary Reassignment
Centers a/k/a Rubber Rooms, the 3020a hearing process and certain aspects of the Collective
Bargaining Agreement. See £vhibit /.

On July 4™, 2008 obtained a copy of /%e Agreement between Defendants DOE and the UFT.
See Exhibit 2. The July 2008 Agreement was not provided to PlaintifFs, and to Plaintiffs’
knowledge it may not have been provided to other affected NYC teachers who are UFT
members, DOE employees and who are or may be in the midst of 3020a hearing process.

As the Court can see, The July 2008 Agreemert addresses (i) certain issues related to the Rubber
Rooms (See Exhrbir 7, pp. 7 -2/, (i1) certain aspects of the 3020a Hearing Procedures (See Lvhibir
2 pp. 7- 4 and (iii) certain aspects of the Contract Arbitrations (See £xkibir 2 pp. £ -3).

The July 2008 Agreementrelates 1o certain aspects of the factual allegations and claims, as set
forth in Plaintiffs’ Second Amended Complaint, against both the UFT and DOE Defendants.

Plaintiffs welcome the news of 7he Jufy 2008 Agreement as it appears to be “siep in the right
direction " as it relates to the broader issues of the problems that exist with, among other things,
(i) Article 21-g of the Collective Bargaining Agreement, (ii) ongoing constitutional due process
and other violations related to NYS Education Law 3020a and disciplinary hearing procedures,
(iii) ongoing problems reiated 1o Arbitration Panel, (iv) ongoing problems related to the Rubber
Room confinements and (v) other issues affecting NYC public school teachers.
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The July 2008 Agreement teimforces allegations of Plaintiffs’ Second Amended Complaint. For
ease of reference, the twelve causcs of action in Plaintiffs’ Second Amended Complaint are

Eirst Cause of Action - Violation/Interference with Constitutionally Protected Rights - pp. 26 - 32;
Second Cause of Action — Harrassment & Hostile Work Environment - pp 32 - 36,

Third Cause of Action — Relaliation - pp. 36 - 40;

Fourth Cause of Action — Constructive Discharge — pp 40 - 41,

Fifth Cause of Action - Breach of Contract — pp 41 - 43;

Sixth Cause of Action — Breach of Fiduciary Duty and Duty of Fair Representation Violation of
Labor-Management Reporting & Disclosure Act—pp. 43 - 46,

Sevanth Cause of Action — Aiding & Abetting Breach of Fiduciary Duty — pp. 47— 49,
Eighth Cause of Action — Negligent Hiring, Retention & Supervision (DOE) — pp. 49 — 51,
Ninath Cause of Action - Negligent Hiring, Retention & Supervision (UFT} - pp. 51 — 52;

Tenth Cause of Action — Misrepresentation, Fraud and Conspiracy to Violate Plaintiffs’ Righis —
pp. 52 — 60;

Fleventh Cause of Action — False Confinernent and Resulting Physical & Emotional injuries ~ pp.
60- 61 and

Twelfth Cause of Action — Declaratory Judgment —pp. 81— 63,

Plaintiffs submit that 7%e Julfy 2008 Agreement Defendants DOE and UFT confirms certain facts

upon which one or more of the twelve causes of action in Plaintiffs’ Second Amended Complaint
are predicated. By way of example:

1.

Defendants DOE and UFT admit inherent problems in the 3020a disciplinary process
through which charges are proffered against teachers (in this case Plaintiffs) and which
resulted in reassignments to Rubber Rooms (See £xkibit 2 — p. [ — highlighted section/;

Defendants DOE and UFT admit the inherent problems in removing certain teachers (in

this case Plaintiffs) from their schools and improper assignment to Rubber Rooms /See
Exhibit 2 —p. 2 — highliphted section),

Defendants DOE and UFT admit inherent problems through which the discipline and
reassigniment of certain teachers (in this case Plaintiffs) to Rubber Rooms, in some
instances (in this case Plaintiffs) was used to retaliate against whistleblowers such as
Plaintiffs (See Exkitir 2 - p. 2 - highlighted section);

Defendants DOE and UFT admit some of the inherent problems with the permanent

arbitration pancl as provided for in Article 21-(G)(2) as related to the 3020a Disciplinary
hearing process related to teachers (in this case Plaintiffs), including but not limited to:
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a. Time delays that violate NYS Education Law 3020a, 8 NYCRR 82-1 et seq
which, as relate to Plaintiffs, should automatically nullify all ongoing cfforts to
discipline Plaintiffs or to enforce any discipline or agreements reached to settle
disciplinary charges, since the time limitations as contained in the Arbitration
Contract were violated and the arbitrations were therefore conducted without
authority (See Lrhibir 2 - p. 3 — highlighted section) ; !

b. Inadequacy with the Panel of Arbitrators, including the number and rotation of the
arbitrators (See Exkibit 2 — p. 7 - highlighted sechion/,

c. Inadequacy with due process in the 3020a hearings, related to access to letters
purportedly in teachers’ files, reports of investigations purportedly conducted by
DOE agencies, witness statements purportedly in DOE possession, and timely
production of cvidence, discovery and exculpatory information in DOE
possession (See Lxhibit 2 — p. 3 - kighlighted section),

d. Problems with DOE employees preservation of evidence related to the charges
and cfforts to discipline teachers, in this case Plaintiffs [See Exkibir 2 - p. 4~
fighlighted section),; and

e. Problems resulting from The Arbitrators failure to comply with the timing
requircments {which are the functional equivalent of statutes of limitation)
provided in NYS Education Law 3020a /See Lxkibit 2 - p. 4 - highlighted
SECHO).

There are other aspects of 7he July 20085 Agreement that raise questions. For example, (i) the
section dealing with timing issues related to certain charges where it states the “ . . preceding
sentences shall not be enforceadle through either the grievance processes . . . (gf) the collective
bargaining agreement or othier legal mechanism” (See Exkibir 2 - p. 4 — highlighted section),
(ii) sections that attempt to change certain time requirements related to arbitration dates or
attempt to relax or excuse the absolute timing or other provisions of NYS Education Law 3020a,
8 NYCRR 82-1 et seq. and the Arbitrators® ((See Exkibit 2 —pp. & & 5 — kighlighted section) .

As indicated above, Plaintiffs submit that based upon the existence of 7he July 2008 Agreement
entered into a few days ago by Defendants UFT and DOE, The Court should convene a Rule 16
Conference for the following purposes:

First - To consider a modification of the existing briefing schedule so the
new facts and admissions as they are represented in Zke Judy 2008
Agreemeny can be considered ;

' Some problems Plaintiffs have suffered that addressed in 7%e Jidy 2008 Apreement formed the basis for the claims
related to the 3020a hearings themselves as set forth in the recently filed case entitled Adkams o7 3/ v. New York State
Leparimeni of Lducation 08-cv-5996 (UA) ¢, The Adams Case ). At the time 7he Adams Cose was filed Plaintiffs

were unaware of Jhe Jily 2008 Agreement. A separate letter will be sent regarding the impact of The Jub 2008
Agreement on the claims of e Adanis Case plaintiffs.
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Second — To permit Plaintiffs to file a Third Amended Complaint to include
certain additional facts that are confirmed and/or are supported by
The July 2008 Agreement ,

Third - To permit Plaintiffs to move for enforcement of, or to determine the

enforceability of, certain aspects of The 7he Judy 2008 Agreement
Fourth - To permit limited discovery related to 7%e July 2008 Agreemeny; and

Fifth - To consider convening the parties for potential scttlement discussions in
light of ke Jidy 2008 Agreement.

In view of the foregoing, Plaintiffs pray the Court consider convening the Rule 16 Conference at
the Court’s earliest convenience.

As always, Plaintiffs thank the Court for its continued consideration in this regard.

Respectfully submitted,

M.)‘?b

Edward D. FFagan

EDF/1sf
Attachment —  Exhibit 1 — July 2, 2008 Daily News Article
Exhibi 2 — The July 2008 Agreement

Ce: Hon. Victor Marrero USDJ — By Hand
Blanche Greenfield Esq. — For NYC Defendanis— Fax (212) 788-8877
Charles Moerdler Esq. — For Defendunts UFT, Weingarten & Combier — Fax (212) 806-61706
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City, union cut bad teachers' stretch in rubber room

BY CARRIE MELAGO
DAILY NEWS STAFF WRITER

Wednesday, July 2nd 2008, 8:38 PM

Teachers accused of misconduct will spend less time idiing in "Rubber Rooms” on the taxpayer's dime under a deal
hammered out between the teachers union and education officials.

To ease the backlog of about 700 accused teachers pulled from the classroom with full salary, the Education Department
will expand the number of arbitrators by 40% and follow stricter timefines for investigating.

“It's going to allow us 1o get these cases heard more quickly,” said Dan Weigberg, the Fducation Department's chief
executive for labor policy. "It also means they'll be less of a burden for taxpayers.”

A recent Daily News analysis found that taxpayers spend about $65 million a year on the salaries of teachers accused of
misconduct ranging from lateness to corporal punishment and sex abuse.

Under the agreement, the arbitration panel will be boosted from 20 to 28 members, with 14 devoted strictly to cases of
alleged incompetence. Also. charges against teachers would be put in writing, and disciplinary action would be taken
against staff who make false allegations.

Teachers Union President Rand) Weingarten praised the agreement, saying she hopes it will make reassignment centers
more "humane.”

mafe were focusing on faimess and timeliness because we know justice delayed is justice denied,” she said.

EX‘MLJ"
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Uniled Federsiion of Teachers
A Linos of Professionsly

Jone 27, 2008

Joel 1. Klein

of Education
52 Chambers Street
New York, NY 10007

Dear Chanosllor Klain,

m:mﬂmmmmmmwmmmudof
Bducation of the City Sehoo! Digtrict of the City of New York (the “DOE”) and tho United
Federaton of Teachers (“UFT™).

Termporary Reassignment Centers “TRCs")

Effective immediately, the letter the DOE provides to each UFT-represented employee
C‘Employu‘)winfommamployaeﬂmheorshohsbcmigmdwavadﬂindiemthe
% unds for each reassi (where ag Bmployee in being investigated by the Office
Ethe Special Commissioner o}glnvw&gaﬁon (“SCT™), just that information wil} be supplied).
meDOEanm\ddemmqnbmsidenm!oymwhohwuotbwnMonhm
ender Education Law § 3020-a with written conficmation of the general grounds for the
reassignment.
Effective with the end of 2007-08 school year, where s UFT-represented employee is reassigned,
the amount of tirne for the Office of Special Investigations (“OSI™) 10 conduct &n investigation
EF MbeBOdm;themmtofﬁmemmﬁacﬁmindmwbaAmmisnﬁwTﬁahUnit
(“ATU")MbeSOdm;mdmemmlofﬁmfammﬁmdraﬁﬂdmﬁonmﬁmo-n
charges shall be 40 days. The DOE will diligently attemnpt to comply with these timeframes. The
two sentences shall rot be enforceable through either the grievance act forth
){(- %ﬂﬁﬂmw“myoﬂmr %ﬁi‘mﬂuhym,t
labor-management commitiee comp in equal parts, of UF 1 &nd DOE representatives shall
mutwdiscummthumzseﬁmﬁmumhoingcomplieduﬁthmd,ifmmwm

further Lctions 10 be taken with reapect to the time frames. This parsgraph shall not constitate
waiver of suy other rights an Employee may have.

#2 Srcnowey, Now okt 10008 EIRITITS00  wevsulion

Cffiosry: Ain YWNGINTA Hmainon. Mgt | Arcie SIriiing M8 ARG SIORY; A0D0A MATIMY AT SNy M Srrrun Asaiteyy TOBSPOT

Exhibitd -

ors rrm DWW NOT YRR 40 Ld3TAN BESS-PLE-TTY LT L1 BeRL/LiT/98
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ﬁGDOEMiMﬁdauﬂwhﬁanmofR@mW&nwﬂlumpuﬁbh
fmmmummmﬁmmrmmdlmmmmdg
mmmwmmmw,mmmmummaomm mvolved to make sure
mmmuummwmmmmumm et forth in Uris Jester. This
mwhmsmmmmmummmm.

Absent unmoa) clreumstances, cffective W%%_MM
pﬂndpﬂlvﬂlm:'esultinmEmployubeinsm m his or her school

The DOE has conducted a central review of all investigations of currently reassigned Employees
condusted by principals and, Mapmopﬁm,wtpmgmd Employees back to their schools.

Anymsdmmuﬂm«mtmwwmcfﬁceoﬂmdmmpﬂmwomwm
be reviewed by cemral DOE. "The DOB will consult with the UFT within a week to explain this
Toview procect and seek to improve it The DOE will provide the UPT with regular listings of
rassigned pedagogues, oo less fraquentiy than on a weekly basis, and if the UFT disapoos with
mremignmsutdmisionsitunpmiunbjwﬁomforcmidamiontomcmufwu
Reiations. Should & principal reassign an Emplayee without proper spproval pursuant to the
mtdmam&nemmmamhmmmemwwmmmlﬁvmwm&
Employee was reassigned and the principal’s school-based budget shall be charged for the salary
mmﬂmmwﬂemimmwmwmmmﬁﬂsmmmnmua
mendatory subject of bargsining).

reassigned to 8 TRC will be roassigned in the borough in which
srform duties or actvities

. while asslgned &
[~ . pe DEersl 0 0 1 (B2 proposed ¢ i Sme mﬁ' TR0 IES
3* supervisar's his greph: sh b8 Construe .

* %

The DOE will revicw issucs raiscd by the UFT with respect to the TRC facilities and work space

provided to resstigned Employees. maee:xohdpm:ed%wmmm
>K“ and DOE will work together 1 develop a facilities prot or building concems consistent with
the Public Brployee Safety and Health Act

The DOE will continue to submit cases through the expedited time and sttandance proceduros if
the DOE deems the partioular case appropriate for that procedure. The DOE will evaluxis cases
of tenured Employees reociving unsatisfactory rating(s) for poor pexformance end, where it
deerns it appropriate, will refer the caac to PIP Plu,

Tho disciplinary process should never be ussd to retaliate against whistieblowers or for any other
*— reasons. oyves who make ¢ knowingly false egaﬁon:hmm{edgo.

Tt decisions relating to the imposition of such discipline on non-UFT bargaining unit
metobers shall not be subject to the grievance processes set forth {n the relevant collective
baraini _

The UFT and the DOE are committed to eXploring innovatve settlcment approaches that wouid
persoit the parties to Educetion Law § 3020-a procecdings 1o yesch settiement in a greater
awnber of cases brought under Education Law § 3020-a .

s9/E@  39vd NOLLYOMTS 40 LJ30AN E6S5-PLE-2TC LTl BOBZ/LT/SE
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Education Law § 3020-a Hearing Procedures

mUFdemcDOE,mnddiﬁmmmnmmmmmmmmM
menmammuﬁuomm@uwg 3020-a hearing
procedures:

The pexmavent arbitration Eel :pxmrided for in Article 21(G)(2) of the Collective Bergaining
*’ Agteement governing and the correspuading provisions in the other UFT-DOE
collective bargaining agreements) will be expanded frogn 20 panel members to 28 panel
meebers. A sub-panel of up to 14 individual srbitrators on the permanen arbitration pinel will
hwmabawdp:edomimdymchugasoﬁnmmpmme(memnlmmwofnﬁm
haﬁngmhudpdo:ﬁmﬂymmafmmupwmbmdmw
the DOE in coneultation with the UFT). Asbitrators selected for the permanet panel will be
Mﬂmamﬁﬁmﬂbﬁuﬂymﬁwwﬂwm—ﬁw
% parties to mutually agree to have arbitrators serve on the permanent panel for an additional ooe-
year term. A lsbor-mansgement committes composed, in equsl parts, of UFT and DOE
repeesentatives shall meet as needed to discuss eny issues regarding the 3020-a panel or process.

The UFT and DOR will jointly explore the feasibility of expeditng the recsipt of Educstion Law
% § 3020-a hewzing wanscripts by the UFT and DOE jointly paying the court reporters’ faet and
soeking reimbursement from the New Yotk State Education Departmen!.

Without waiver or limitstion of any other materisls and information that the respondent

Employee (“Respondent™) is emtitied to under Education Law §3020-a and the relevant collective

bargrining agreements (“Discovery”), or the timing for providing such other Di at least
-ﬁf( uncwukpriortn&e?re-ﬂaﬂng&nﬁmnm,&eDOE'sMey il} supply the Respondent

(or Respondent's attorney) with the following: -~
/ﬁ

a. Copies of all letters in the Respondent’s personne] file(s) related to the Educstion
Law § 3020-a charges;

b Copics wmmm@'nﬁmmmﬁmwwammsm
Commissioner ol investigations , the Office of Special Investigaticns (“OSI*)

i o1 by a principal; and

%‘ c. Copies of al] witness statcrents refated 10 the charges in the DOE's possession at that
time. DOER will diligently atternpt to obrain 211 witnass sttements peior to
providing copies to Respondent or Respondent’s attomey pursuant to this provision
e though failure to do so will not be grounds for exclusion of evidence fromn an

I Education Law § 3020-a hearing.}

Without waiver or imitation of any other materials and information that the DOE may be
entitled to from Respondent, or the timing for providing such other Discovery, at least one week
prior to the Pro-Hearing Conference, the Respondent (or Respondem’s attorney) will provide a
witness st o the DOE's storney if the Respondent (or Respondent's attorney) has possession of
such. Otherwise, a witmess list will be provided w the DOE's attomey by Respondent (or
Respondent’s attorncy) whenever practicable one week prior to the presentation of Respondent’s
gerense,
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This letter shall not constitme a wajver of cither the Respondent’s ar the DOE’s right 0 object t¢
the admizsibility of documants cbiained in the reguisr course of discovery pursua to the
Education Law and/or the relevant collective bargaining agreements.

In addition to any MOwsmmmewEmmmMW
& the time the DOE prefers Education Law § 3020-a charges against an the Office 0
Legal Servioes will aend o letter to the relevant principal or schoct Jeader requiring the principal
or shool leader to direct all DOE pl_c:seeundbcsgntsundﬂb.is/hus_upervisimtom(i}
any relevam s nelated 1o studeats may be called to twestify snd (1) all relevans class
TOStery.

At the Pre-Hearing Conference, the DOE"1 attorney and the Respondent (o Respondent's
atorney), slong with the Hesrlog Officet, will ettempt to: (i) pre-mark exhibits; (if) stipulate o
any facts which ate not in dispute; and (iii) stipalate 10 the admission of any docaments to which
there is not a dispute about admissibility.

Bvery effort should be mads for a Respondeat to attend the Pre-Hearing Conference as weil as
for the DOX to have & person available who has authority to approve a settiement of ths case.

The DOE will provids ths soudant records for testifying students 1o e Hearing Offices for in
camera inspection by the Hearing Officer prior 16 the hearing date at which the student testifies.
It will continue 1o be the Heering Officer’s decision, within the requirements of Education Law
§ 3020-a sad the relevant collective bargaining agresmsnty, 4t o Whether, and when, thess
studest records are provided to Respoadent or Respondent's attomey. This provision remains
subject to the Femily Educational Rights sod Privacy Act.

Condroct Arbitrations

———

The 140 arbitration detes that axe permitted to be scheduled per year for all UFT grievances shall
be incrensed 10 175,

The UFT agrees principals may testify at arbirations by telephone subject to the following
conditions: (i) the pincipal msy not look at any written material or be aided by anyons in the
toon during histher testimony except as authorized or directad by the arbitrator; (ii) the principal
may not be joined in the room by anyons without notifying the arbitrator, all partios snd their
representetives, (iii) the UFT dintrict roprescntative, or the UFT district representative's
designee, may be present in the room with the principal; and (iv) the principal's testimony shall
still be under osth. The sole role of the UFT district representative, or the UFT distriot
represnaiative’s deaignes, shall be to verify the prncipal's commpliance with these conditions; the
TTFT district representative or designee may not participate in the proceedings except to notify
the arbityator and/or the parties’ representatives if he or she belicves these ith i
violarcd. mmwamvc,ormmdmwdmmm
be released from hisher classroom responsibiliies Car this purpose. Nething in this agreement

.10
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abail in any wey limit the right of the UPT arbiration advocate to cross-exanuine the principal, I
the arbitrator ordars the principal to testify or be cross-cxamined in person, the principal shall not
be allowed to testify or be cross-exmmined by telephone.

Nothing in this agresment eitall in agy way Emit the surrently existing rights of Employocs o
attend arbitrations.

Themdthel?SdayswiﬂMuuﬂ tsby ndesmﬂnWvae
rpaining agroaments governing the use of the nmhﬂ_w_n&“bmmlmbd
to, nmnmhxdcmuhitnﬂomﬁomthelwm mit. Pursuant to the procedures set

Torth In ATtele TIC of he collective bargaliing sgrcement gaverning teachers (and

corresponding provisions of other UFT-DOE collective bargaining agreements) for the selection
of arbitrators, the number of arbitrators heaing srbitrations may be increased from seven,

ly,

Ve
Precident
United Federntion of Teachers

1. Klein Date
flor
ard of Bducation of the City School
District of the City of New York
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TRANSCRIPTION:

MEMO ENDORSED 7/7/08

1. Plaintiffs have already filed a 2d Amended Complaint and defendants' motions to dismiss
are due today. It would be unfair to defendants to have to scrap their motions and
redraft after a 3d Amended Complaint is filed. Moreover, under Rule 8, evidence need
not be pleaded.

2. Plaintiffs would appear to lack standing — certainly in federal court — to move to enforce
the Agreement.

3. As to settlement, the Cout is all for it. Plaintiffs' counsel should make a proposal to
defendants and defendants should respond. If the parties then believe a settlement conf.
would be useful, it can be scheduled for mid to late July.

Copy to: Judge Victor Marrero



